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Opi ni on by Seehernman, Adm nistrative Trademark Judge:

Power Designers, LLC has appealed fromthe fina
refusal of the Trademark Exam ning Attorney to register
PONER TRAC as a trademark for a “vehicle battery charge

1

nmonitor.” Regi strati on has been refused pursuant to

Section 2(d) of the Trademark Act, 15 U. S.C. 81052(d), on

1 Application Serial No. 76155141, filed Ccyober 30, 2000, based
on Section 1(b) of the Trademark Act (intent-to-use).
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the ground that applicant’s mark so resenbles the mark
PONERTRAK, previously registered for “electronic controller
and software for nonitoring voltage, current and
tenmperature of batteries,”? that, if used on applicant’s
goods, it is likely to cause confusion or m stake or to
decei ve.

Appl i cant and the Exam ning Attorney have filed
briefs. Applicant did not request an oral hearing.

W affirmthe refusal of registration

Before turning to the substantive issue in this
appeal, we note that the Exam ning Attorney has objected to
addi tional evidence submtted by applicant with its appeal
brief because it is untinely. The objection is well taken.
Trademark Rul e 2.142(d) provides that the record should be
conplete prior to the filing of an appeal. Accordingly,
t hese additi onal subm ssions have not been considered. W
add that even if they had been properly nmade of record,
they woul d have no effect on our decision herein, as the
determ nation of |ikelihood of confusion nust be nade on
the basis of the goods as they are identified in the
application and in the cited registration. See Canadi an
| nperial Bank of Commerce v. Wells Fargo Bank, N A, 811

F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987).

2 Registration No. 2571837, issued May 21, 2002.
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Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Myjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR2d 1201
(Fed. Gir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Gir. 1997).

Applicant’s mark is POAER TRAC, the cited mark is
PONERTRAK. The marks are obviously identical in
pronunci ati on and connotation. Wile there are slight
di fferences in appearance, the differences are not
sufficient to distinguish the marks. Even though the
registrant’s mark is depicted without a space, the two
words that conprise the mark are readily apparent. And
al though the last letters of each mark differ, in each mark
the termw |l imrediately be recogni zed as a m sspelling of
TRACK. Consuners are not likely to note or renenber this

mnor difference in the last letter of the marks; in fact,
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to the extent that they are aware that there is a

m sspelling in the mark, they are likely to m srenenber
whet her that msspelling is “TRAC' or “TRAK. " Under actual
mar keti ng conditions, consuners do not necessarily have the
| uxury of making side-by-side conparisons between marks,
and nust rely upon their inperfect recollections. Dassler
KG v. Roller Derby Skate Corporation, 206 USPQ 255 (TTAB
1980). Thus, we find that the marks are simlar in
appearance, and convey identical comercial inpressions.
This du Pont factor of the simlarity of the marks strongly
favors a finding of |ikelihood of confusion.

The greater the degree of simlarity in the marks, the
| esser the degree of simlarity that is required of the
products or services on which they are being used in order
to support a holding of likelihood of confusion. 1In re
Concordi a International Forwarding Corp., 222 USPQ 355, 356
(TTAB 1983). Here, the identification in the cited
registration is “electronic controller and software for
moni toring voltage, current and tenperature of batteries,”
whil e applicant’s goods are identified as a “vehicle
battery charge nonitor.” Both products, as identified, are
monitors, and the battery charge that applicant’s goods
nmoni tor woul d necessarily involve the nonitoring of voltage

and current. Applicant has confirned this, explaining that
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its “PONER TRAC DT and SP Series Battery Data Logger
nmonitors, tracks and | ogs various battery performance
i ndicia, including voltage, tenperature, current, and anp-
hours of charge and discharge.” Brief, p. 2. As such, its
product appears to perform many of the sanme functions as
the registrant’s identified goods, which nonitor voltage,
current and tenperature of batteries. Thus, applicant’s
goods and the registrant’s goods are highly simlar, if not
i denti cal

Applicant has pointed out that its goods are
classified in Cass 12, while the cited registration is in
Class 9. As the Exam ning Attorney has expl ai ned, the
cl assification of goods and services by the U S. Patent and
Trademark OFfice is a purely adm nistrative determ nation
and has no bearing on the issue of |ikelihood of confusion.
Nat i onal Football League v. Jasper Alliance Corp., 16
UsP@2d 1212, n. 5 (TTAB 1990) (The classification system
was established for the convenience of the Ofice rather
than to indicate that goods in the sane class are
necessarily related or that classification in different

cl asses indicates that they are not related).?

® The Exanmining Attorney stated in her brief that applicant’s

goods are properly classified in Class 9, and that the Ofice
erroneously classified themin Class 12. That issue is not
before us on appeal, but we note that Exami ning Attorneys have
the discretion, either before or after publication, to anend the
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Appl i cant does not really dispute the simlarity of
t he goods or, nore precisely, applicant has not discussed
how the goods are different. Rather, its principal
argunent is that “it does not appear that registrant is
currently using the registered mark.” Brief, p. 2. This
is a collateral attack on the validity of the registration
and it may not be pursued in the context of an ex parte
proceeding. See In re Dixie Restaurants, supra, and cases
cited therein. As the Court pointed out in Cosnetically
Yours, Inc. v. Cairol Inc., 424 F.2d 1385, 1387, 165 USPQ
515, 517 (CCPA 1970), "it is not open to an applicant to
prove abandonnent of [a] registered mark" in an ex parte
regi stration proceedi ng; thus, the "appellant's argunent

that [a registrant] no | onger uses the registered mark

must be disregarded."” Therefore, as long as the
registration of registrant’s mark renmai ns on the Register,
we nust accord the it the presunptions provided by Section
7(b) of the Statute, and treat it as valid.

Bot h applicant and the Exam ning Attorney have limted
their argunents to the du Pont factors of the simlarity of

the marks and the simlarity of the goods. Because of

classification of applications by Exam ner's Amendnent w thout
prior approval by the applicant. Accordingly, if applicant were
to appeal our decision and be successful, the Exam ning Attorney
woul d have the right to issue an Exam ner's Anendnent prior to
the publication of the mark. See TMEP §707.02.
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this, and because no evidence has been submtted on ot her
factors, we, too, have limted our discussion to these
factors. To the extent that any other factors are
applicable, we nust treat themas neutral.

Because of the very close simlarity of the marks and
the simlarity of the goods, we find that applicant’s use
of POWNER TRAC for its identified goods is likely to cause
confusion with the cited registration for POANERTRAK

Decision: The refusal of registration is affirned.



